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I. THE ISSUE 

1. The majority have advanced, as it seems to me, two central conclusions in 

their Decision: 

i) "Regulation 55 sets out the powers of the Chamber in relation to 

two distinct stages" (paragraph 27), with the result that on the 

present application "the limitations provided in Regulation 

55(1) to the 'facts and circumstances described in the charges' 

are not applicable to the present procedural situation, which is 

governed by Regulation 55(2) and (3)'" (paragraph 32), and 

ii) The "condition for tiiggering the mechanism of Regulation 

55(2)", namely "the Chamber's finding that the legal 

characterisation of facts may be subject to change" is met on the 

basis of "the submissions of the legal representatives of victims 

and the evidence heard so far during the course of the trial" in 

that the majority are persuaded that "such a possibility exists", 

and notice is to be given to the parties and participants 

(paragraph 33). 

2. I regret that I am unable to accept these conclusions or the analysis that 

underpins them. 

IL THE REGULATION 

3. Regulation 55 of the Regulations of the Court, which is entitled Authority 

of the Chamber to modify the legal characterisation of facts, provides as 

follows: 
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1. In its deasion under article 74, the Chamber may change the legal characterisation 

of facts to accord with the crimes under articles 6, 7 or 8, or to accord with the form of 

participation of the accused under articles 25 and 28, without exceeding the facts and 

circumstances described in the charges and any amendments to the charges. 

2. If, at any time during the trial, it appears to the Chamber that the legal 

characterisation of facts may be subject to change, the Chamber shall give notice to 

the participants of such a possibility and having heard the evidence, shall, at an 

appropriate stage of the proceedings, give the participants the opportunity to make 

oral or written submissions. The Chamber may suspend the hearing to ensure that 

the participants have adequate time and facilities for effective preparation or, if 

necessary, it may order a hearing to consider all matters relevant to the proposed 

change. 

3. For the purposes of sub-regulation 2, the Chamber shall, in particular, ensure that 

the accused shall: 

(a) Have adequate time and facilities for the effective preparation of his or her 

defence in accordance with article 67, paragraph 1 (b); and 

(b) If necessary, be given the opportunity to examine again, or have examined again, 

a previous witness, to call a new witness or to present other evidence admissible 

under the Statute in accordance with article 67, paragraph 1 (e). 

III. THE AMBIT OF REGULATION 55 

A. General Conclusions 

4. Regulation 55, endowing the Chamber with authority "to modify the legal 

characterisation of facts" created, in my opinion, an indivisible or singular 

process, for the reasons set out hereafter. 
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ß. The context of Regulation 55 

5. First, it is necessary to consider Regulation 55 in its overall context. 

6. Regulation 1(1) prescribes that the Regulations "shall be read subject to the 

Statute and the Rules", and Article 52(1) of the Statute enjoins the Judges 

to adopt such Regulations as are "necessary for the routine functioning of 

the Court." 

7. The expression, "legal characterisation of the facts", in Regulation 55 

comes from Regulation 52, the provision in the Rome Statute framework 

that describes the "Document containing the charges". Its terms are: 

The document containing the charges referred to in article 61 shall include: 

(a) The full name of the person and any other relevant identifying information; 

(b) A statement of the facts, including the time and place of the alleged crimes, which 

provides a sufficient legal and factual basis to bring the person or persons to trial, 

including relevant facts for the exercise of jurisdiction by the Court; 

(c) A legal characterisation of the facts to accord both with the crimes under Articles 

6, 7 or 8 and the precise form of participation under articles 25 and 28 (emphasis 

added). 

8. Therefore, a charge for an identified accused is, in essence, a combination 

of a "statement of facts" and the "legal characterisation" of those facts. 
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9. There are significant and various restrictions to the ambit of Regulation 55. 

Sub-regulation (1) creates the opportunity for the Chamber to effect a 

modification in its final Decision on the charges, provided that the "the 

facts and circumstances described in the charges and any amendments to 

charges" are not exceeded. The origins of latter restriction are to be found 

in the unequivocal language of Article 74(2): "The Trial Chamber's 

decision shall be based on its evaluation of the evidence and the entire 

proceedings. The decision shall not exceed the facts and circumstances 

described in the charges and any amendments to the charges. The Court 

may base its decision only on evidence submitted and discussed before it 

at the trial (emphasis added)." 

10. Since a charge must be confirmed by the Pre-Trial Chamber pursuant to 

Article 61 of the Statute before a Trial Chamber is constituted, the 

inevitable consequence is that the Trial Chamber is entitled to modify only 

those facts and circumstances that were set out in the Document 

Containing the Charges, as confirmed by the Pre-Trial Chamber (amended 

or otherwise).^ In this case there is an Amended Document Containing the 

Charges.^ 

11. Therefore, Regulation 52 describes what constitutes a criminal charge for 

the purpose of trials before the ICC, and Article 74(2) generally restricts a 

conviction in the final Decision to the facts and circumstances described in 

the charge, as set out in the Document Containing the Charges under 

Regulation 52. 

' ICC-Ol/04-01/06-356. 
^ ICC-01/04-01/06-1571-Conf-Anx; ICC-01/04-01/06-1573-Anx. 
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12. However, Regulation 55 is further circumscribed. The governing provision 

as regards amendments to the charges, additional charges, substitute 

charges or the withdrawal of charges is Article 61(9): 

After the charges are confirmed and before the trial has begun, the Prosecutor may, 

with the permission of the Pre-Trial Chamber and after notice to the accused, amend 

the charges. If the Prosecutor seeks to add additional charges or to substitute more 

serious charges, a hearing under this article to confirm those charges must be held. 

After commencement of the trial, the Prosecutor may, with the permission of the Trial 

Chamber, withdraw the charges. 

13. Therefore, the power to fiame and alter the charges is exclusively a 

function of the Pre-Trial Chamber. By Article 61(9), after the charges have 

been confirmed, control over them remains with the Pre-Trial Chamber 

untu the commencement of the trial, since post-confirmation and "before 

the trial has begun", the Prosecutor may, with the permission of the Pre-

Trial Chamber and on notice to the accused, amend the charges. For 

additional charges, or to substitute more serious charges, there must be a 

further confirmation hearing. 

14. Once the trial has commenced, the two limited powers given to the Trial 

Chamber tmder the Rome Statute framework in relation to the charges are, 

first, to grant or reject an application by the prosecution to withdraw the 

charges and, second, to modify the legal characterisation of the facts vmder 

Regulation 55. 

15. The structure of Article 61(9) leads to the necessary conclusion that once 

the trial has begun, the charges cannot be amended, nor can additions or 

substitution to the charges be introduced. The Article is divided into two 

phases: "After the charges are confirmed and before the trial has begun 
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[...]" when amendments, additions and substitutions are possible and 

"After the commencement of the trial [...]" when the only available 

measure is that the Prosecutor, with leave, may withdraw the charges. I 

should add that in my view Articles 61(11) and 64(6), which enable the 

Trial Chamber to exercise any functions of the Pre-Trial Chamber, are of 

no effect here because they operate expressly subject to Article 61(9): 

"Once the charges have been confirmed [...] a Trial Chamber which, 

subject to paragraph 9 and to Article 64, shall be responsible for the 

conduct of the subsequent proceedings and may exercise any function of 

the Pre-Trial Chamber that is relevant and capable of application in those 

proceedings" (Article 61(11), emphasis added).^ 

16. To recapitulate, the Statute, in explicit terms, left control over fiaming and 

effecting any changes to the charges (tmder Article 61(9) of the Statute) 

exclusively to the Pre-Trial Chamber. The scheme was clearly designed to 

ensure that once the trial has begun the charges are not subject to any 

further amendment, addition or substitution. No opportunity is created 

for the Trial Chamber to send the case back to the Pre-Trial Chamber for a 

further hearing to amend or alter the charges, because "[ajfter the 

commencement of the trial" the only available step is, following an 

application and with leave, to withdraw the charges. Critically, the 

statutory scheme has provided an accused with a high degree of certainty 

as to charges that he or she will face once the trial has commenced. 

17. Inevitably, it follows that a modification to the legal characterisation of the 

facts under Regulation 55 must not constitute an amendment to the 

^ See also: Decision on the status before the Trial Chamber of the evidence heard by the Pre-Tnal 
Chamber and the decisions of the Pre-Trial Chamber in trial proceedings, and the manner in which 
evidence shall be submitted, 13 December 2007, ICC-01/04-01/06-1084, paragraph 40. 
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charges, an additional charge, a substitute charge or a withdrawal of a 

charge, because these are each governed by Article 61(9). 

C. The distinction between modifying the legal characterisation of the 

facts and amending, adding or substituting a charge 

18. Under the scheme created in Article 61, the "charges" (Article 61(1)) must 

be set out in "the document containing the charges" (Article 61(3)(a)), and 

it is this latter document that is described and defined in Regulation 52, as 

analysed above. To repeat, the "charge" is, therefore, in two parts: first, the 

statement of facts (Regulation 52(b)) and, second, the legal characterisation 

of the facts (Regulation 52(c)). The critical question that arises is whether it 

is possible to "modify" the latter - the characterisation of the facts -

without ipso facto amending the charge. Put otherwise, can a charge remain 

"unamended" if one of the necessary ingredients, the legal 

characterisation, has changed? 

19. This highly important issue has not been adequately addressed in the 

submissions of counsel, and although in those circumstances I am not 

prepared to express a general conclusion on this question, it nonetheless 

provides the context for resolving the merits of the present application: is 

the proposed modification of the legal characterisation of the facts, in 

reality, an amendment or addition to, or substitution for, the charge? 

Unless in due course Regulation 55 is found to be incompatible with 

Article 61(9), this will (at the very least) constitute a question of fact and 

degree, to be assessed on a case-by-case basis. It is this latter approach that 

I have adopted in the analysis set out later in this Opinion. 
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20. Finally on this issue, I merely add that, in due course, the debate is likely -

in my view - to be focussed on whether the Trial Chamber is restricted by 

way of modifications under Regulation 55 to such relatively limited steps 

as, by way of example, applying a lesser "included offence" {viz. one of the 

crimes under Articles 6, 7 or 8) to that contained in the Document 

Containing the Charges, and reclassifying the mode of liability {viz. the 

form of participation of the accused tinder Article 25 and 28).* Regulation 

52(c) expressly differentiates between a legal characterisation of the facts 

as regards the crimes, on the one hand, and a legal characterisation of the 

facts as regards the precise form of participation, on the other. 

D. Is Regulation 55 a singular or indivisible provision, or is it in two 

distinct parts? 

21. Sub-regulation 1 provides for changes to the legal characterisation of the 

facts, as follows: 

i) it concerns modifications implemented in the (final) Decision; 

ii) the Chamber may effect a change of this kind so that the legal 

characterisation of the facts accord with the crimes under 

Articles 6, 7 or 8 or so that they accord with the form of 

participation tmder Articles 25 and 28; and 

iii) the modifications must not exceed the facts and circumstances 

described in the charges. 

22. It follows that if sub-regulation 1 is separated fiom sub-regulations 2 and 

3, the orüy material protection afforded to an accused is that the 

•• See ICTY, Prosecutor v. Zoran Kupreskic et al, Case No. IT-95-16-T, Trial Chamber Judgment, 14 
January 2000, paragraphs 745 and 746. 
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modification cannot exceed the facts and circumstances described in the 

charges. In my judgment, unless the Chamber automatically incorporates 

significant additional measures to protect the rights of the accused, 

changes to the legal characterisation of the facts made at the very end of 

the case {viz. in the final Decision) will inevitably infringe certain central 

safeguards provided for the accused in the Rome Statute (as reflected in 

other international provisions), and it will run counter to the approach 

taken in key human rights jurisprudence. Article 21(3) places an obligation 

on the Chamber to apply the law in accordance with internationally 

recognised human rights. The accused has a fundamental right under the 

Rome Statute "to be informed promptly and in detail of the nature, cause 

and content of the charge [...]" and this right is reflected in other key 

international instruments.^ 

23. Within the context of the European Convention, the European Court of 

Human Rights ("ECtHR") has expressly addressed, in a number of cases, 

the present issue of the rights of an accused when facts contained in the 

charges are re-characterized. In the Case ofPelissier and Sassi v. France,̂  the 

Court, whilst recognising that the right of the tiial court to re-characterize 

the facts submitted by the prosecution does not ipso facto violate the right 

of the accused to be informed promptly of the nature and causes of the 

charge, stiessed that the defendant has the right "to be informed not only 

of the cause of the accusation, that is to say the acts he is alleged to have 

committed and in which the accusation is based, but also the legal 

characterization of facts."^ The Court underlined that "in criminal matters 

the provision of full, detailed information concerning the charges against a 

' See also Article 14(3) of the International Covenant of Civil and Political Rights and Article 6(3)(a) 
of the European Convention on Human Rights and Fundamental Freedoms. 
* Application No 25444/94, Judgment 25 March 1999, paragraph 62. 
^ Ibid., paragraph 51. 
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defendant, and consequently the legal characterization that the Court 

might adopt in the matter is an essential prerequisite for ensuring that the 

proceedings are fair."^ Further, it was fotmd to be essential that defendants 

are given the "possibility of exercising their defence rights [...] in a 

practical and effective manner and, in particular, in good time."' Within 

the context of the facts of that case, the Court held that there should have 

been an adjournment (before the Aix-en-Provence Court of Appeal), to 

enable the accused to submit arguments or written observations, and the 

ECtHR concluded there had been violations of paragraph 3(a) and (b) of 

Article 6 of the Convention, on the basis that the applicants were given no 

opportunity to prepare their defence to the "new charge" (the changes 

being no more than a re-characterization of the facts). The Court observed 

that if the accused first learns of the re-characterization of the facts in the 

court's judgment, this "plainly [...] was too late."i° 

24. In the Case of Abramyan v. Russia,'̂ '' in dealing with the reclassification of 

offences by the trial court, the ECtHR observed that "[pjarticulars of the 

offence play a crucial role in the criminal process, in that it is from the 

moment of their service that the suspect is formally put on written notice 

of the factual and legal basis of the charges against him. [...] In criminal 

matters the provision of full, detailed information concerning the charges 

against a defendant, and consequently the legal characterisation that the 

court might adopt in the matter, is an essential prerequisite for ensuring 

that the proceedings are fair."^^ j ^ g Court went on to criticise the fact that 

the accused only learned of the new classification introduced by the frial 

court when the latter "pronounced its judgment at the end of the 

Ibid., paragraph 52. 
' Ibid., paragraph 62. 
' 'Ibid 
" Application No. 10709/02, Judgment 9 January 2009. 
'̂  Ibid., paragraph 34. 
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hearing"," having given no earlier indication that the accused risked 

conviction under particular articles of the relevant Criminal Code. In the 

circumstances, the Court concluded the applicant's right to a fair trial, and, 

in particular, the rights to be informed in detail of the nature and cause of 

the accusation against him and to have adequate time and facilities for the 

preparation of his defence were infringed. '̂* 

25. Similarly, in the Case of Mattoccia v. Italy,̂ ^ a case in which "[...] the 

information contained in the accusation was characterised by vagueness as 

to essential details concerning time and place, was repeatedly contiadicted 

and amended in the course of the frial [...]" the Court observed "[a]s 

concerns the changes in the accusation, including the changes in its 

"cause", the accused must be duly and fully informed thereof and must be 

provided with adequate time and facilities to react to them and organise 

his defence on the basis of any new information or allegation."'* 

26. It follows, in my view, that if sub-regulation 1 is separated from sub-

regulations 2 and 3, the Court will need to incorporate each element of the 

safeguards afforded by sub-regulations 2 and 3, in order to ensure that the 

accused is "informed promptly and in detau of the nature, cause and 

content of the charge [...]". In order to comply with fair-trial rights these 

perforce will include: 

i) notice of the possibility that the legal characterisation may be 

subject to change (sub-regulation 2); 

" Ibid., paragraph 36. 
'* Ibid., paragraph 39. 
" Application No.23969/94, Judgment 25 July 2000. 
'* Ibid, paragraphs 71 and 61. See also: Case of I.H. and Others v. Austna, Application No. 42780/98, 
Judgment 20 July 2006; Case of Sadak and Others v. Turkey, Applications Nos. 29900/96, 29901/96, 
29902/96 and 29903/96, Judgment 17 July 2001; Case of Dallo v. Hungary, Application No. 29082/95, 
Judgment 1 March 2001. 

No. ICC-01/04-01/06 13/28 31 July 2009 



ü) an opportunity to make oral and written submissions (sub-

regulation 2); 

üi) if necessary, suspending the hearing to provide adequate time 

and facilities for effective preparation, and holding a hearing to 

consider all matters relevant to the proposed change (sub-

regulation 2); 

iv) ensuring there is adequate time and facilities for the effective 

preparation of the accused's defence (sub-regulation 3); and 

v) if necessary, recalling witnesses or calling new witnesses (sub-

regulation 3). 

27. That the safeguards adumbrated in sub-regulations 2 and 3 are the sine qua 

non for establishing consistency between sub-regulation 1 and the core 

rights of the accused is an important factor in determining that Regulation 

55, in its entirety, is a singular and indivisible provision. 

28. Furthermore, in their Decision, the majority suggest that if Regulation 

55(2) is freated as a separate provision, enabling the Chamber to change 

the characterisation of the facts at any time during the trial, it follows that 

the resfriction in Regulation 55(1) - that the modification shall not exceed 

the facts and circumstances described in the charges and any amendments 

thereto - does not apply. In my respectful view, this result would 

markedly undermine the rights of the accused under Article 67(l)(a) "[t]o 

be informed promptly and in detail of the nature, cause and content of the 

charge [...]", set against the general restrictions on changes to the charges 

as reflected in governing provision. Article 61(9). The facts of a criminal 

case frequently - in reality, invariably - change and develop as the frial 

unfolds, and under the approach preferred by the majority, the accused 

could be confronted, at any stage, with a re-characterization based on the 
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